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By Mr. Moore, a petition (accompanied by bill, Senate, No. 834) of Richard T. Moore, Bruce E. 
Tarr and Daniel A. Wolf for legislation to reform the medical malpractice system.  The Judiciary. 

 

The Commonwealth of Massachusetts 
 

_______________ 
In the Year Two Thousand Eleven 

_______________ 
 
An Act reforming the medical malpractice system. 
 
 Be it enacted by the Senate and House of Representatives in General Court assembled, and by the authority 
of the same, as follows: 
 

1                  SECTION 1. Chapter 6A of the general laws, as appearing in the 2008 Official 

2 Edition, is hereby amended by adding the following new section: 

3                  Section 16E1/2. Adverse event disclosure and compensation program 

4  Definitions 

5   “Database”, the patient safety database established within the Betsy Lehman center.  

6   “Adverse event”, an event which results in a serious adverse patient outcome that is 

7 clearly identifiable and measurable. 

8   “Patient safety data”, information requested by the program coordinator to be submitted 

9 by the patient safety officer of a program participant.  

10   “Patient safety officer”, the individual designated by a program participant as being 

11 responsible for ensuring that the conditions for participation in the program are met.  
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12   “Program”, the adverse event disclosure and compensation program.  

13   “Program coordinator”, the individual designated by the Betsy Lehman center to manage 

14 the affairs of the adverse event disclosure and compensation program. 

15   “Program participant”, a participant that meets the requirements of subsection (d).  

16   “Root cause analysis”, an examination or investigation of an adverse event to determine 

17 if a preventable medical error took place or if the standard of care was not followed and to 

18 identify the causal factors that led to the adverse event. 

19                  The director of the Betsy Lehman center is hereby authorized to appoint a 

20 program coordinator to manage the affairs of the adverse event disclosure and compensation 

21 program. The program coordinator shall: 

22                  (1) establish an adverse event and compensation program to provide for the 

23 disclosure of adverse events among program participants to patients and families and to reduce 

24 the incidence of events that adversely affect patient safety, improve patient’s access to timely 

25 compensation, and reduce medical liability costs to health care providers; 

26                  (2) determine who is eligible for participation in the program; 

27                  (3) develop a standardized application to be submitted by interested parties for 

28 entry into the program; 

29                  (4) oversee the application process for entry into the program and provide 

30 technical assistance to applicants and program participants;  



3 of 16 

31                  (5) establish and maintain a patient safety database to compile patient safety 

32 data from unidentifiable patients and physicians which is reported  by program participants; 

33                  (6) analyze medical error trends and prepare annual reports in consultation 

34 with the director to be submitted to the joint committee on health care financing and the house 

35 and senate committees on ways and means;  

36                  (7) develop annual safety and training recommendations program participants 

37 that focus on the reduction of medical errors, improved patient safety, and increased quality of 

38 care;  

39                  (8) perform any other duties as determined necessary by the director of the 

40 Betsy Lehman center.  

41                  The program coordinator shall award grants to program participants to enable 

42 such participants to: 

43                  (1) organize teams of providers to respond to situations requiring the 

44 communication of adverse events to patients and families, as well as to provide support to the 

45 health care providers involved. The teams will also provide for a liaison to maintain continuous 

46 contact with the patient and family upon determination of an adverse event, until the review and 

47 negotiation process is completed;  

48                  (2) make a determination of all adverse events that are to be disclosed to 

49 patients and families; 

50                  (3) develop training and education for all providers  on the  disclosure of 

51 adverse events;  
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52                  (4) employ a patient safety officer responsible for monitoring the early 

53 disclosure program; and  

54                  (5) procure information technology products, including hardware, software, 

55 and support services, to facilitate the reporting, collection and analysis of patient safety data as 

56 required.  

57                  Participation in the program is subject to eligibility and appropriations, and the 

58 program coordinator shall have sole authority to select participants. 

59                  (1) To be eligible to participate in the program, an entity shall be a hospital 

60 licensed under section 51 of chapter 111 of the general laws and shall meet the following criteria: 

61                                  a. The hospital’s primary coverage is self insured, or 

62                                  b. The hospital’s and physicians’ insurance carriers, including risk 

63 retention groups and similar organizations, agree to participate in the program. 

64                  (2) An eligible hospital shall: 

65                                  a. submit a completed application which includes a detailed 

66 comprehensive plan for implementation of the adverse event disclosure model to the Betsy 

67 Lehman center at such time, in such manner, and containing such information as the program 

68 coordinator may require; and 

69                                  b. agree to comply with the conditions of participation under 

70 subsection (e). 

71                  A program participant shall: 



5 of 16 

72                  (1) designate a patient safety officer to ensure that the conditions of 

73 participation described herein are met; 

74                  (2) submit cost analysis statements, in such manner as determined by the 

75 program coordinator, for the 2 fiscal years prior to the year of expected entry into the program at 

76 the time of application and at the end of every year of participation in the program, that outline 

77 all real and projected costs and savings related to the liability coverage and legal defense costs of 

78 doctors and other health care providers; 

79                  (3) adhere to the parameters of an adverse event disclosure model, as follows: 

80                                  a. an adverse event shall be disclosed to the patient no later than 15 

81 working days after its discovery; 

82                                  b. following disclosure, the hospital and health care providers 

83 involved in the adverse event shall promptly offer a statement of apology; 

84                                  c. following discovery of an adverse event, the team of providers 

85 shall immediately convene a root cause analysis; 

86                                  d. upon completion of the root cause analysis, which shall be 

87 completed no more than 3 months after the occurrence of an adverse event, disclose any relevant 

88 information obtained in the course of the investigation to the patient and report that: 

89                  (1) that the hospital was not at fault in the occurrence of the adverse event and 

90 therefore no compensation shall be offered; or 

91                  (2) that the patient was harmed or injured as a result of a medical error or as a 

92 result of the relevant standard of care not being followed. 
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93                                  e. offer, at the time of disclosure of an incident or occurrence in 

94 which it was determined that a patient was harmed or injured as a result of medical error or as a 

95 result of the relevant standard of care not being followed, to: 

96                  (1) negotiate compensation with the patient involved in accordance with 

97 subsection (f); 

98                  (2) share, where practicable, any efforts the health care provider will 

99 undertake to prevent reoccurrence.  

100                                  f. If at the time of the disclosure of an incident or occurrence in 

101 which it was determined that a patient was harmed or injured as a result of medical error or as a 

102 result of the relevant standard of care not being followed, a patient elects to enter into an 

103 agreement for negotiations with a program participant as provided for in subsection (e), such 

104 negotiations shall, at a minimum, provide for the following: 

105                  (1) the confidentiality of the proceedings; 

106                  (2) written notification of a patient's right to legal counsel, which shall include 

107 an affirmative declaration that no coercive or otherwise inappropriate action was taken to 

108 dissuade a patient from utilizing counsel for the negotiations; 

109                  (3) an agreement that if such negotiations end without an offer of 

110 compensation that is acceptable to both parties, any expression of regret or apology made by any 

111 member of the licensed hospital in the course of the negotiations, including an expression of 

112 regret or apology that is made in writing, orally or by conduct, does not constitute an admission 

113 of liability for any purpose in any subsequent civil or administrative action.  



7 of 16 

114                  (4) both parties may use legal representation to facilitate the negotiation of the 

115 terms of the settlement. 

116                  (5) the parties shall agree that if an agreement on the terms of compensation is 

117 not reached within 6 months from the date of the disclosure: 

118                                  a. the patient may proceed directly to the judicial system for a 

119 resolution of the issues involved; or  

120                                  b. the parties may sign an extension of the agreement to provide an 

121 additional 3-month negotiation period. 

122                  (6) upon receipt of the final payment of the accepted settlement as negotiated 

123 under this subsection, the patient shall agree to the final settlement of the incident described in 

124 the report and findings of the root cause analysis and further litigation with respect to such matter 

125 shall be prohibited in federal or state court. 

126  If at the time of the disclosure of an incident or occurrence in which it was determined 

127 that a patient was harmed or injured as a result of medical error or as a result of the relevant 

128 standard of care not being followed, a patient does not elect to enter into an agreement for 

129 negotiations with a program participant as provided for in subsection (e), any expression of 

130 regret or apology made by any member of the licensed hospital, including an expression of regret 

131 or apology that is made in writing, orally or by conduct, does not constitute an admission of 

132 liability for any purpose in any subsequent civil or administrative action. 

133                  (1) The purpose of creating a patient safety database is to:  
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134                                  a. promote patient safety by identifying preventable errors and 

135 adverse events, and develop process changes to reduce their incidence in the future; and 

136                                  b. encourage better exchange between health care providers and 

137 patients regarding preventable medical errors and transparency in the practice of medicine- 

138 including apologizing for errors - consistent with the goals of enhancing patient safety. 

139                  (2) The Betsy Lehman center shall establish a patient safety database, and the 

140 patient safety officer of a program participant shall be required to prepare and submit to the 

141 database: 

142                                  a. any adverse events that occur within the hospital; 

143                                  b. any legal action related to the medical liability of a hospital; 

144                                  c. a summary of any report submitted to a program participant’s 

145 patient safety officer following a root cause analysis; 

146                                  d. the terms of any agreement reached either through negotiations 

147 under subsection (f) or by other means; 

148                                  e. any disciplinary actions taken against a physician or licensed 

149 hospital as a result of involvement in any incident or occurrence that is found to be the result of a 

150 medical error or the relevant standard of care not being followed; and 

151                                  f. any other data as determined appropriate by the Betsy Lehman 

152 center. 
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153                  (3) Information submitted to the database related to patients, physicians, and 

154 health care providers shall be kept strictly confidential. 

155                  (4) Access to the patient safety database shall only be granted to the Betsy 

156 Lehman center and the department of public health.  

157                  Beginning not more than 12 months after the implementation of an adverse 

158 event disclosure and compensation pilot program, the Betsy Lehman center shall conduct an 

159 evaluation regarding the overall effectiveness of the program and grant and prepare a report for 

160 the center. The evaluation shall include:  

161                  (1) an analysis of the effect of the system on the number, nature, and costs of 

162 compensated events, as well as health care liability claims, and a comparison of this information 

163 among all program participants; and 

164                  (2) a recommendation for an expansion of the program, a continuation of the 

165 program as is, or its discontinuation.  

166  There is hereby are hereby authorized to be appropriated, subject to appropriation, sums 

167 of $250,000 per program participant, not to exceed a maximum of 4 programs, to carry out this 

168 section. 

169                  SECTION 2. Chapter 233 of the general laws, as appearing in the 2008 official 

170 edition, is hereby amended by inserting, after section 79K, the following new section: - 

171                  Section 79L. (a) As used in this section the following terms shall have the 

172 following meanings unless the context clearly indicates otherwise: 
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173  “Health care provider”, any of the following heath care professionals licensed pursuant to 

174 chapter 112: a physician, podiatrist, physical therapist, occupational therapist, dentist, 

175 optometrist, nurse, nurse practitioner, chiropractor, psychologist, independent clinical social 

176 worker, speech-language pathologist, audiologist, marriage and family therapist and a mental 

177 health counselor.  The term shall also include any corporation, professional corporation, 

178 partnership, limited liability company, limited liability partnership, authority, or other entity 

179 comprised of such health care providers. 

180  “Facility”, a hospital, clinic or nursing home licensed pursuant to chapter 111 or a home 

181 health agency. The term shall also include any corporation, professional corporation, partnership, 

182 limited liability company, limited liability partnership, authority, or other entity comprised of 

183 such facilities. 

184  “Unanticipated outcome”, the outcome of a medical treatment or procedure, whether or 

185 not resulting from an intentional act, that differs from an intended result of such medical 

186 treatment or procedure. 

187                  (b) In any claim, complaint or civil action brought by or on behalf of a patient 

188 allegedly experiencing an unanticipated outcome of medical care, any and all statements, 

189 affirmations, gestures, activities or conduct expressing benevolence, regret, apology, sympathy, 

190 commiseration, condolence, compassion, mistake, error, or a general sense of concern which are 

191 made by a health care provider, facility or an employee or agent of a health care provider or 

192 facility, to the patient, a relative of the patient, or a representative of the patient and which relate 

193 to the unanticipated outcome shall be inadmissible as evidence in any judicial or administrative 

194 proceeding and shall not constitute an admission of liability or an admission against interest.  
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195                  SECTION 3.  Chapter 231 of the general laws, as appearing in the 2008 official 

196 edition,  is hereby amended  by adding the following new section:-   

197                  Section 60L.  

198                  (a) Except as provided in this section a person shall not commence an action 

199 against a provider of health care as defined in paragraph 7 of section 60 B of chapter 231 unless 

200 the person has given the health care provider written notice under this section of not less than 

201 182 days notice before the action is commenced. 

202                  (b) The notice of intent to file a claim required under section 1 shall be mailed 

203 to the last known professional business address or residential address of the health care provider 

204 who is the subject of the claim.  

205                  (c) The 182 day notice period in section 1 is shortened to 91 days if all of the 

206 following conditions exist: 

207                                  (1) The claimant has previously filed the 182 day notice 

208 required in subsection (a) against another health care provider involved in the claim. 

209                                  (2)  The 182 day notice period has expired as to the health care 

210 providers described in subsection (a). 

211                                  (3) The claimant has filed a complaint and commenced an 

212 action alleging medical malpractice against one or more of the health care providers described in 

213 paragraph (1). 
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214                                  (4) The claimant did not identify and could not have 

215 reasonably have identified a health care provider to which notice must be sent under subsection 

216 (a) as a potential party to the action before filing the complaint. 

217                  (d) The notice given to a health care provider under this section shall contain 

218 a statement of at least all of the following: 

219                                  (1) The factual basis for the claim. 

220                                  (2) The applicable standard of care alleged by the claimant. 

221                                  (3) The manner in which it is claimed that the applicable 

222 standard of care was breached by the health care provider. 

223                                  (4) The alleged action that should have been taken to achieve 

224 compliance with the alleged standard of care. 

225                                  (5) The manner in which it is alleged the breach of the standard 

226 of care was the proximate cause of the injury claimed in the notice. 

227                                  (6) The names of all health care providers the claimant is 

228 notifying under this section in relation to the claim. 

229                  (e) 56 days after giving notice under this section, the claimant shall allow the 

230 health care provider receiving the notice access to all of the medical records related to the claim 

231 that are in the claimants control, and shall furnish release for any medical records related to the 

232 claim that are not in the claimants control, but of which the claimant has knowledge.    This 

233 subsection does not restrict a health care provider receiving notice under this section from 

234 communicating with other health care providers and acquiring medical records as permitted in 
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235 section 291f.  This subsection does not restrict a patient’s right of access to his or her medical 

236 records under any other provision of law. 

237                  (f) Within 154 days after receipt of notice under this section, the health care 

238 provider against whom the claim is made shall furnish to the claimant or his or her authorized 

239 representative a written response that contains a statement of each of the following: 

240                                  (1) The factual basis for the defense to the claim. 

241                                  (2) The standard of care that the health care provider claims to 

242 be applicable to the action and that the health care provider complied with that standard. 

243                                  (3) The manner in which it is claimed by the health care 

244 provider that there was compliance with the applicable standard of care. 

245                                  (4) The manner in which the health care provider contends that 

246 the alleged negligence of the health care provider was not the proximate cause of the claimant’s 

247 alleged injury or alleged damage.   

248                  (g)   If the claimant does not receive the written response required under 

249 Section 5 within the required 154 day time period, the claimant may commence an action 

250 alleging medical malpractice upon the expiration of the 154 day period. 

251                  (h)  If at any time during the applicable notice period under this section a 

252 health care provider receiving notice under this section informs the claimant in writing that the 

253 health care provider does not intend to settle the claim s within the applicable notice period, the 

254 claimant may commence an action alleging medical malpractice against the health care provider, 

255 so long as the claim is not barred by the statue of limitations. 
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256                  SECTION 4.  Chapter 231 of the General Laws, as appearing in the 2008 

257 Official Edition, is hereby amended by adding the following new section: 

258                  Section 60M. In any action for malpractice, error, omission, mistake or the 

259 unauthorized rendering of professional services against a provider of health care, the liability of 

260 each defendant for damages shall be several only and shall not be joint. Each defendant shall be 

261 liable only for the amount of damages allocated to that defendant in direct proportion to that 

262 defendant’s percentage of fault, and a separate judgment shall be rendered against that defendant 

263 for that amount. 

264                  SECTION 5. Section 60G of chapter 231 of General Laws, as appearing 

265 in the 2008 official edition, is hereby amended by the insertion of the words ", or which will be 

266 incurred," after the word "judgment" in line 11, and by the insertion of the words "or is 

267 anticipated to be" after the word "was" in line 11. 

268                  SECTION 6.  Section 60B of chapter 231 of the General Laws, as appearing in 

269 the 2008 official edition, is hereby amended by striking the fifth paragraph in its entirety and 

270 replacing it with the following text:  

271  Section 60B. Each such action for malpractice shall be heard by said tribunal within 

272 fifteen days after the defendant's answer has been filed. Substantial evidence shall mean such 

273 evidence as a reasonable person might accept as adequate to support a conclusion. Admissible 

274 evidence shall include, but not be limited to, hospital and medical records, nurses' notes, x-rays 

275 and other records kept in the usual course of the practice of the health care provider without the 

276 necessity for other identification or authentication, statements of fact or opinion on a subject 

277 contained in a published treatise, periodical, book or pamphlet or statements by experts who (1) 
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278 hold a non-restricted license from a state licensing board recognized by the federation of state 

279 medical boards; (2) are currently board certified by a specialty board approved by the American 

280 board of medical specialties or of the advisory board of osteopathic specialists from the major 

281 areas of clinical services as the defendant physician; and (3) actively practice in the same 

282 specialty as the defendant physician, without the necessity of such experts appearing at said 

283 hearing.  Statements by said experts shall be admissible at trial and said experts shall be required 

284 to testify at trial.  The tribunal may upon the application of either party or upon its own decision 

285 summon or subpoena any such records or individuals to substantiate or clarify any evidence 

286 which has been presented before it and may appoint an impartial and qualified physician or 

287 surgeon or other related professional person or expert to conduct any necessary professional or 

288 expert examination of the claimant or relevant evidentiary matter and to report or to testify as a 

289 witness thereto. Such a witness shall be allowed traveling expenses and a reasonable fee to be 

290 fixed by the tribunal which shall be assessed as costs. The testimony of said witness and the 

291 decision of the tribunal shall be admissible as evidence at a trial. 

292                  SECTION 7.  Section 60B of chapter 231, as appearing in the 2008 official 

293 edition, is hereby amended by adding at the end of the sixth paragraph, the following:- 

294  The tribunal, where it determines the circumstances of the case may be resolved more 

295 appropriately, may also refer any case to mediation or arbitration. 

296                  SECTION 8. Chapter 231 of the General Laws, as appearing in the 2008 

297 official edition, is hereby amended by adding the following new section: 

298  Section 60N. In any action for malpractice, error or mistake against a provider of health 

299 licensed pursuant to section 2 of chapter 112, including actions pursuant to section 60B of this 
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300 chapter, expert witnesses are those who (1) hold a non-restricted license from a state licensing 

301 board recognized by the Federation of State Medical Boards; (2) are currently board certified by 

302 a specialty board approved by the American board of medical specialties or of the advisory board 

303 of osteopathic specialists from the major areas of clinical services as the defendant physician, 

304 and (3) actively practice in the same specialty as the defendant physician. 

305                  SECTION 9.  Section 60K of chapter 231of the general laws, as appearing in 

306 the 2008 official edition, is hereby amended in line 14 by striking the following language:- “plus 

307 4 per cent”. 

308                  SECTION 10.  Effective dates. 

309  Sections 2 and 3 of this act shall take effect on January 1, 2013.   

310  All other sections shall take effect immediately upon passage. 


