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HOUSE DOCKET, NO. 3645 FILED ON: 2/19/2021
HOUSE e o o o o o o o o o o o o o o NO. 4149

By Ms. Blais of Sunderland, a petition (accompanied by bill, House, No. 4149) of Natalie M.
Blais and others relative to protecting survivors of domestic abuse from certain litigation. The
Judiciary.

The Commontwealth of Massachusetts

In the One Hundred and Ninety-Second General Court
(2021-2022)

An Act protecting survivors of domestic abuse from abusive litigation.

Be it enacted by the Senate and House of Representatives in General Court assembled, and by the authority
of the same, as follows:

The General Laws are hereby amended by inserting after chapter 209D the following

chapter:-
Chapter 209E.
ABUSIVE LITIGATION PREVENTION

Section 1. As used in this chapter, the following words shall, unless the context clearly

requires otherwise, have the following meanings:
“Abuse”, as defined in section 1 of chapter 209A.
"Abusive litigation", litigation where the following apply:
(a)(i) The opposing parties have a current or former family or household member

relationship;
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(i1) The party who is filing, initiating, advancing or continuing the litigation has been
found by a court to have committed abuse against the other party pursuant to an order entered
under chapters 208, 209, 209A, 209C or 258E, or who is found after a hearing in the instant case,
to have committed abuse or harassment against the other party that may have warranted the issue

of an order under said chapters and

(111) The litigation is being initiated, advanced or continued primarily for the purpose of

abusing, harassing, intimidating, threatening or maintaining contact with the other party; and

(b) At least 1 of the following factors apply:

(1) Claims, allegations or other legal contentions made in the litigation are not warranted
by existing law or by a reasonable argument for the extension, modification or reversal of

existing law, or the establishment of new law;

(i1) Allegations and other factual contentions made in the litigation are without the

existence of evidentiary support; or

(ii1) An issue or issues that are the basis of the litigation have previously been filed in 1 or
more other courts or jurisdictions and the actions have been litigated and disposed of unfavorably

to the party filing, initiating, advancing or continuing the litigation.

"Family or household members", as defined section 1 of chapter 209A

“Harassment”, as defined in section 1 of chapter 258E.

"Litigation", any kind of legal action or proceeding including, but not limited to:

(1) filing a summons, complaint, demand or petition;
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(i1) serving a summons, complaint, demand or petition, regardless of whether it has been

filed;

(i11) filing a motion, notice of court date, note for motion docket or order to appear;

(iv) serving a motion, notice of court date or order to appear, regardless of whether it has
been filed or scheduled;

(v) filing a subpoena, subpoena duces tecum, request for interrogatories, request for

production, notice of deposition or other discovery request; or

(vi) serving a subpoena, subpoena duces tecum, request for interrogatories, request for

production, notice of deposition or other discovery request.

"Perpetrator of abusive litigation", a person who files, initiates, advances or continues

litigation in violation of an order restricting abusive litigation.

Section 2. (1) A party to a case may request from the court an order restricting abusive
litigation if the parties are current or former family or household members and one party has
been found by the court to have committed abuse or harassment against the other party. The

request may be made in any form, including, but not limited to:

(a) in any answer or response to the litigation being filed, initiated, advanced or

continued;

(b) by motion made at any time during any open or ongoing case;

(c) in an answer or response to any motion or request for an order; or

(d) orally in any hearing.
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(2) Any court of competent jurisdiction may, on its own motion, determine that a hearing

pursuant to section 3 is necessary to determine if a party is engaging in abusive litigation.

(3) The chief justice of the trial court shall create forms for the motion for order

restricting abusive litigation and order restricting abusive litigation.

(4) No filing fee shall be charged to the unrestricted party for proceedings pursuant to this

section regardless of whether it is filed pursuant to this chapter.

(5) The provisions of this section are nonexclusive and shall not affect any other remedy

available.

Section 3. (1) If a party asserts that they are being subjected to abusive litigation, the

court shall attempt to verify: (i) that the parties are or previously were family or household

members; and (i) that the party raising the claim of abusive litigation has been found to
be a victim of abuse or harassment by the other party or finds, after a hearing in the instant case,
that said party has been a victim of abuse or harassment. If the court verifies that both elements
are true or is unable to verify that they are not true, the court shall set a hearing to determine

whether the litigation meets the definition of abusive litigation.

(2) At the time set for the hearing on the alleged abusive litigation, the court shall hear all
relevant testimony and may require any affidavits, documentary evidence or other records the

court deems necessary.

Section 4. Evidence of any of the following presented at a hearing conducted pursuant to

section 3 shall create a rebuttable presumption that litigation is being initiated, advanced or
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continued primarily for the purpose of harassing, intimidating or maintaining contact with the

other party.

(1) The same or substantially similar issues between the same or substantially similar
parties have been litigated within the past 5 years in the same court or any other court of

competent jurisdiction;

(2) The same or substantially similar issues between the same or substantially similar
parties have been raised, pled or alleged in the past 5 years and were dismissed on the merits or

with prejudice;

(3) Within the last 10 years, the party allegedly engaging in abusive litigation has been
sanctioned in 1 or more cases, petitions, motions or other filings that were found to have
constituted abusive litigation, been found not to be supported by good grounds, interposed for the

delay or found to be frivolous or brought in bad faith involving the same opposing party; or

(4) A court of record in another judicial district has determined that the party allegedly
engaging in abusive litigation has previously engaged in abusive litigation or similar conduct and

has been subject to a court order imposing prefiling restrictions.

Section 5. (1) If the court finds by a preponderance of the evidence that a party is
engaging in abusive litigation and that any or all of the motions or actions pending before the
court are abusive litigation, the litigation shall be dismissed, denied, stricken or resolved by other

disposition with prejudice.
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(2) In addition to dismissal or denial of any pending abusive litigation within the
jurisdiction of the court, the court shall enter an order restricting abusive litigation. The order

shall:

(a) impose all costs of any abusive civil action pending in the court at the time of the
court's finding pursuant to subsection (1) against the party advancing the abusive litigation,
including, but not limited to, court costs, lost wages, transportation costs and costs of child care
related to said civil action including trips to court to review files, files pleadings and appear for

any type of hearing;

(b) award the other party reasonable attorneys' fees and costs of responding to the abusive

litigation including the cost of seeking the order restricting abusive litigation; and

(c) identify the party protected by the order and impose prefiling restrictions upon the
party found to have engaged in abusive litigation for a period of not less than 48 months nor

more than 72 months.

(3) If the court finds by a preponderance of the evidence that the litigation does not
constitute abusive litigation, the court shall enter written findings and the litigation shall proceed.
Nothing in this section or chapter shall be construed as limiting the court's inherent authority to

control the proceedings and litigants before it.

4) The provisions of this section are nonexclusive and shall not affect any other remedy

available to the person who is protected by the order restricting abusive litigation or to the court.
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Section 7. (1) Except as provided for in this section, a person who is subject to an order
restricting abusive litigation is prohibited from filing, initiating, advancing or continuing any

litigation against the protected party for the period of time filing restrictions are in effect.

(2)(a) A person who is subject to an order restricting abusive litigation and against whom
prefiling restrictions have been imposed pursuant to section 5 who wishes to initiate a new case
or file a motion in an existing case during the time the person is under filing restrictions shall
first appear before the judge who imposed the prefiling restrictions or in front of any person
designated by the judge to act in this capacity to make application for permission to institute the

civil action.

(b)(1) The judge or a designee may examine witnesses, court records and any other
available evidence to determine if the proposed litigation is abusive litigation or if there are

reasonable and legitimate grounds upon which the litigation is based.

(i1) If, based on reviewing the records as well as any evidence from the person who is
subject to the order, the judge or designee determines the proposed litigation is abusive litigation,
it shall not be necessary for the person protected by the order to appear or participate in the
proposed litigation in any way. If the judge or designee is unable to determine whether the
proposed litigation is abusive without hearing from the person protected by the order, then the
court shall issue an order scheduling a hearing and notifying the protected party of the party's
right to appear and/or participate in the hearing. The order shall specify whether the protected
party is expected to submit a written response. When possible, the protected party shall be

permitted to appear virtually and provided with instructions for how to appear virtually.
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(c)(1) If the judge or designee believes the litigation that the party who is subject to the
order restricting abusive litigation is making application to file will constitute abusive litigation,

the application shall be denied, dismissed or otherwise disposed with prejudice.

(11) If the judge reasonably believes that the litigation the party who is subject to the order
restricting abusive litigation is making application to file will not be abusive litigation, the judge

or

designee may grant the application and issue an order permitting the filing of the case,
motion or pleading. The party who is protected by the order shall be served with a copy of the

order at the same time as the underlying pleading.

(d) The findings of the judge or designee shall be in writing and made a part of the record
in the matter. If the party who is subject to the order restricting abusive litigation disputes the
finding of a designee, the party may seek review by the judge. If the party disputes the finding of

the judge, the party may seek review of the decision as provided by the applicable court rules.

(3) If the application for the filing of a pleading is granted pursuant to this section, the
period of time commencing with the filing of the application requesting permission to file the
action and ending with the issuance of an order permitting filing of the action shall not be
computed as a part of any applicable period of limitations within which the matter must be

instituted.

(4) If, after a party who is subject to an order restricting abusive litigation and prefiling
restrictions has made application and been granted permission to file or advance a case pursuant
to this section, any judge hearing or presiding over the case, or any part thereof, determines that
the person is attempting to add parties, amend the complaint or is otherwise attempting to alter
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the parties and issues involved in the litigation in a manner that the judge reasonably believes
would constitute abusive litigation, the judge shall stay the proceedings and refer the case back to

the judge or designee who granted the application to file, for further disposition.

(5)(a) If a party who is protected by an order restricting abusive litigation is served with a
pleading filed by the person who is subject to the order restricting abusive litigation, and the
pleading does not have an attached order allowing the pleading, the protected party may respond

to the case by filing a copy of the order restricting abusive litigation.

(b) If it is brought to the attention of the court that a person subject to an order restricting
abusive litigation and against whom prefiling restrictions have been imposed has filed a new case
or is continuing an existing case without having been granted permission pursuant to this section,
the court shall dismiss, deny or otherwise dispose of the matter. The court make take this action
on its own motion or initiative. The court may take whatever action against the perpetrator of
abusive litigation deemed necessary and appropriate for a violation of the order restricting

abusive litigation.

(c) If a party who is protected by an order restricting abusive litigation is served with a
pleading filed by the person who is subject to the order restricting abusive litigation, and the
pleading does not have an attached order allowing the pleading, the protected party is under no
obligation or duty to respond to the summons, complaint, petition, motion, answer
interrogatories, appear for depositions or any other responsive action required by rule or statute

1n a civil action.

(6) If the judge or designee who imposed the prefiling restrictions is no longer serving in

the same capacity in the same judicial district where the restrictions were placed, or is otherwise
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174  unavailable for any reason, any other judicial officer in that judicial district may perform the

175  review required and permitted by this section.
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