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Public Comment Regarding H.5376/S.3057, “An Act relative to assisted living residences in the commonwealth”

Comments limited to provisions related to the establishment of
an “Assisted Living Residences Trust Fund”( Sections 1-4)

Submitted to the Joint Committee on Aging and Independence

Submitted by Peter J. Tiernan, Principal
Submitted as written testimony in the form of talking points typical of verbal testimony
Email copy delivered to jointcommittee.elderaffairs@malegislature.gov


· Testimony offered with enthusiastic support for the establishment of an ALR Trust Fund. Example of good government to associate revenues raised via regulatory fees to the cost of regulating (certifying) an industry. When the Commonwealth was in the early stages of certifying ALRs it did so with reliance on a special fund, the “Assisted Living Administration Fund”. It is prudent to return to that practice.  
· This initiative represents a major infusion of funding to ALR-related operations. At minimum, this initiative will double the funds that the AGE secretary can commit to ALR activities. A caution is raised to guard against the General Court authorizing such expansion without associating it to performance expectation, especially as we are still in the aftermath of the Gabriel House fire and there has not been an analysis of whether AGE presence as a regulator was suitable.
· Recommendation to amend the proposed subsection 35UUU(b) provision from “The fund shall not be subject to appropriation” to “All monies deposited in the fund shall be subject to appropriation for the purpose of supporting the costs associated with the ongoing regulation of assisted living residences and in furtherance of consumer protections for assisted living residents”.
· Recommendation to reinstate line item 9110-0102 “Assisted Living Certification” as appropriation line to be associated to the authorization of ALR Trust Fund expenditure for the costs of regulation (believed to have been in effect between FY97 and FY06, at the time associated to the Assisted Living Administration Fund).
· Raising awareness that the ALR Ombudsman was disassociated from AGE due to federal funder (ACL) concerns about the ALR state regulatory authority improperly influencing the ALR Ombudsman, with recommendation for a new stand-alone appropriation line within EOHHS dedicated to support the costs of ALR Ombudsman activities. The ALR Ombudsman should not be financially subordinated to Executive Office of Aging and Independence.
· ALR certification fees have not been revised since 1994. Recommending 9110-0102 language that directs inflationary adjustment to fees for inflation so government purchasing power is equivalent to 1994 levels.



· Policy Initiative: Coinciding with the major infusion of funding to ALR certification operations, recommending 9110-0102 language mandating the statewide average cadence of unannounced on-site inspection to be 12 months or less, with no particular exceeding 15 months without an on-site inspection by AGE staff.

Chair Jehlen, Chair Stanley, and Members of the Joint Committee on Aging and Independence, I thank you for the opportunity to testify in support of H.376/S.3057, An act relative to assisted living residences in the commonwealth. My following remarks are limited to the bill’s initiative to establish a “Assisted Living Administration Fund” and the related expansionary opportunity that will flow from such an initiative.

My name is Peter Tiernan, and I am a public policy consultant specializing in the financing and program design of publicly-sponsored long-term care services, with emphasis on the elder care services portfolio. Prior to starting my own consulting practice in 2017, I enjoyed a twenty-year career in state government; eleven of which were in senior positions with what was then known as the “Executive Office of Elder Affairs”. Today I am before you in the role of volunteer advocate, with a lead policy initiative of pleading with the General Court to place a clear and certain expectation on AGE for the cadence of unannounced ALR on-site visits from AGE staff. In so doing I am highlighting how this Committee’s initiative is creating the opportunity to be so prescriptive in a financially prudent manner.

First and foremost, I commend the committee for taking the initiative to better associate the fees raised from ALR Certification to the level of commitment the Commonwealth makes towards providing consumer protection to residents of Assisted Living Residents. While I believe the practice preceded my association with AGE, I do remind committee members that the Commonwealth previously made use of an “Assisted Living Administration Fund”. I believe the fund was initially used to underwrite a percentage of the AGE administrative account (ELD 9110-0100), then from approximately FY97 to FY06 relied on a dedicated appropriation line, ELD 9110-0102, to support ALR certification activities. I believe as part of a simplification initiative the costs were eventually re-associated to 9110-0100 and the trust fund was dissolved.

With the benefit of hindsight I assert that the FY06“ish” action of de-coupling the costs of ALR certification with the related fees generated from ALR certification was a flawed policy decision. The General Court should always be in a position to readily evaluate the Commonwealth’s commitment and execution to ALR oversight in proportion to General Fund revenues resulting from regulatory activities. The establishment of an “Assisted Living Administration Fund” is the best mechanism to facilitate routine review. 

However, I do encourage the Committee to take full advantage of the opportunity to correct the oversight of AGE ALR regulatory performance by making the expenditure of trust funds beholden to the annual budget process. The expenditure of funds should be subject to the review and approval of the General Court by requiring expenditure to be subject to appropriation. 

Therefore I offer recommendation to section one, striking the sentence “The fund shall not be subject to appropriation” and replacing it with “All monies deposited in the fund shall be subject to appropriation for the purpose of supporting the costs associated with the ongoing regulation of assisted living residences and in furtherance of consumer protections for assisted living residents”.




Framing Financial Impact of Initiative to Establish  a “Assisted Living Administration Fund”

It is appreciated that from the context of developing the annual state budget, or even the context of establishing the AGE annual budget, examination of General Fund revenues resulting from ALR certification and the AGE staffing commitment to ALR certification affairs is a most minor activity.

However, in consideration of the importance of ensuring appropriate consumer protections are in place for Assisted Living Residents and that the Massachusetts state government is actually providing the blanket of protection that is assumed when a Resident observes an ALR Letter of Certification on the wall of their ALR, this initiative must be examined with an understanding of the current fiscal state of AGE commitment to ALR certification.

Per a recent public records request[endnoteRef:1], AGE has provided information demonstrating that for FY27 it is budgeting for the Assisted Living Certification Unit to be staffed by 6 FTEs with annual wage and benefit costs of approximately $720,000. [1:  Public records request reference ID AGE PRR 2026.3.19] 


When an ALR is renewed for certification, it is for a term of 2 years. The number of units being certified in a given year differs between Year One vs. Year Two. Therefore, when examining ALR certification revenues as foundation to ALR certification operations an analyst must consider the average annual ALR certification revenues realized across a two-year period. Once again relying on the recent public records request, I assert that AGE is budgeting approximately $1,234,000 per year in ALR certification revenues. While AGE is likely to incur other costs related to ALR certification, it is observed that the staffing and fringe costs of ALR certification staff are only 60% of ALR revenues. CONNECTING TO THE OPERATIONS OF THE PROPOSED ASSISTED LIVING ADMINISTRATION FUND THIS INITIATIVE IS LIKELY TO RESULT IN AVERAGE ANNUAL DEPOSITS OF $1,234,000 TO THE ASSISTED LIVING RESIDENCES TRUST FUND RESULTING FROM ALR CERTIFCATION FEES. Absent any sort of offsetting actions to the 9110-0100 line item, this initiative represents a major infusion of new funds in support of ALR-related activities, exceeding the total annual commitment that AGE is currently makes towards Assisted Living. It is therefore a major expansion initiative. 

Regarding Timing of ALR Certification Renewal Revenue

It is noted that per the AGE Annual ALR Data report[endnoteRef:2], in 2025 there were 19,819 ALR units (14,163 traditional; 5,656 special care units). With reference to a $200 per unit recertification fee[endnoteRef:3], this implies ALR recertification fees will yield $3,963,800 in realized revenue across a two-year window; averaging $1.98m per year. When compared to budgeted revenue, AGE appears to be substantially underperforming in the collection of ALR certification revenues. This should raise oversight concerns that the agency is falling well short of the general expectation of ALR site visits being conducted at least once every two years, and should be a matter of further examination by the Committee. [2:  ALR annual report can be located at https://www.mass.gov/lists/annual-assisted-living-residence-alr-data-reports]  [3:  801 CMR 4.02 established initial certification fees at a rate of $125 per unit for a term of two years; and re-certification fees of $200 per unit for a term of two years.] 


From a financial management perspective, I raise concern that AGE should be collecting ALR re-certification revenues on the basis of when a two-year term expires, and not predicated on AGE completing a determination of suitability for renewal. If AGE is delayed in completing an ALR certification visit, the ALR is still permitted to continue operations. Therefore associated licensing costs and related receivables to be based on the certification expiration date. AGE making this adjustment should improve ALR-related revenue realization by approximately 60%. Language to facilitate such improvement is included in the below recommendation for re-instituting 9110-0102.



Regarding Severely Overdue Need to Revise Certification Fees for Inflation

It is noted that the current ALR certification and re-certification fees have not been revised since they were originally established in 1994. It should be essentially inarguable that the state government "purchasing power" from ALR certification fees to be applied towards the costs of regulating ALRs should now be equivalent to the same level when the fees were last revised in 1994.

It is noted that in January 1995, the Northeast Urban CPI index value was 157.1. The September 2024 index value was 327.2; a 108.3% increase. For purposes of making prospective adjustments, I reference the same inflationary index that EOHHS uses for revising service rates. I have simulated an ALR re-certification rate assuming an effective date of 1/1/27 and expecting the revised rate to be in effect until at least 12/31/31. For purposes of performing inflationary revision, this would place the fee cycle mid-point at 2029-Q3.

Referencing the EOHHS Spring 2025 Cost Adjustment Factor methodology (as prepared by S&P Global Market Intelligence), the "2024 Q4" value is 3.337; the 2029-Q3 value is 3.741; a 12.1% increase.

Aggregating the actual inflationary growth from Jan 1995 to September 2024 (108.3%) and prospective inflationary growth from 2024-Q4 to 2029-Q3 (12.1%), the suggested inflationary adjustment is 120.4%.

Per the above, the appropriate adjustment to an ALR Certification Rate last set in 1994 and expected to be in effect until December 2031 is 120.4%. Applied to the $200 rate with rounding, the resulting target rate is $440 per unit.

An inflationary adjustment consistent with the above logic should yield $2.3M in additional deposits to the ASSISTED LIVING RESIDENCES TRUST FUND.

Regarding Need to Preserve Independence of Statewide Assisted Living Ombudsman program from AGE Oversight

I defer to the Long-Term Care Ombudsman to better explain the recent history between the U.S. Administration on Community Living and the Executive Office of Elder Affairs that resulted in the Long-Term Care Ombudsman being assigned to the Executive Office of Health & Human Services. However with this testimony I flag the concern and offer recommendation that the Assisted Living Residence Trust Fund should be associated with a new line item in the 4000- series for the Secretary of Health & Human Services for the purpose of making funds available for the Assisted Living Ombudsman program.

Policy Initiative: Committing Expansion Funded by ALR Assisted Living Residence Trust Fund to Revise Cadence of unannounced and on-site ALR inspections.

ALRs should be subject to truly unannounced (and difficult to anticipate) in-person reviews at a cadence comparable to nursing homes. The expectation placed on DPH derives from the federal regulatory (42 C.F.R. § 488.308(b) — Survey Frequency); “The statewide average interval between standard surveys must be 12 months or less". 

I of course recognize that the ability to meet such reviewing requirement is dependent on the staffing model. However, per the logic of the above framing of ALR-related revenues and the substantial investment opportunity that is enabled by this dedicated trust fund, it is urged for the General Court to be prescriptive and require AGE to establish a staffing plan in support of such a cadence.




Suggested Concept for Appropriation Line Associated to the Assisted Living Residence Trust Fund

9110-0102 

For the regulation of assisted living residences, provided that recertification dues shall be due to the department no later than the date of expiration of a certificate to operate; provided further that the Secretary of Administration and Finance shall revise the Assisted Living certification fees established by 801 CMR 4.02 in full consideration of inflation that has been experienced since the last time the fees were established and in anticipation of future inflationary cost to be experienced through December 31, 2031; provided further that the department shall ensure that statewide average interval between unannounced on-site reviews of assisted living residences shall be 12 months or less and that no particular assisted living shall go more than 15 months without an unannounced on-site review……$X,XXX,XXX

Assisted Living Residence Trust Fund….100%


Closing
Thank you for this opportunity to comment on H.5378/S.3057, “An Act relative to assisted living residences”. Feel free to contact me at 617-784-5113, or at  ptiernan@hcbssolutions.com with any questions or concerns regarding this submission.Pete Tiernan is a subject matter expert in public administration, with particular emphasis on the financing and operations of programs for publicly sponsored consumers receiving home and community-based services and supports. During his twenty-year career in Massachusetts state service, he held several senior level positions with delegated agency-head responsibility. He had the privilege to perform as Chief of Staff and then as CFO for the Executive Office of Elder Affairs, serving 4 Secretaries and 2 Acting Secretaries across the span of 3 Administrations. Since leaving state service, Pete provides technical assistance to other state governments, trade organizations, managed care organizations, and provider entities.

HCBS Solutions, LLC is not being compensated for this testimony.
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